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I. INTRODUCTION 
 
 Under the public trust doctrine, federal and state governments, 

including the state of Washington, hold common natural resources, such as 

land, air and water, in trust for present and future generations of citizens.  

The Climate Defense Project (“CDP”) submits this amicus curiae brief in 

support of Defendants’ Motion for Discretionary Review because this case 

involves a significant issue of constitutional law that is also of substantial 

public interest.  The public trust doctrine, which operates to preserve 

constitutional rights to essential natural resources, underscores the trial 

court’s misapplication of the necessity defense, proffered by Defendants, 

in the context of climate change and accompanying harms.   

 The State of Washington, as sovereign trustee of essential public 

trust resources, has a fiduciary responsibility to protect and prevent 

substantial impairment to public trust resources within the state.  The 

State, through its actions and omissions as detailed in the testimony 

proffered at trial, has failed to fulfill its public trust responsibilities in a 

manner that protects the constitutional rights of Washingtonians from 

present and future harms caused by climate change.  Defendants’ actions 

to disrupt crude oil transport in Snohomish County were legally necessary, 

specifically in light of the overwhelming evidence presented at trial 

regarding (1) the certainty and legal cognizability of the harms to public 
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trust resources caused by crude oil transport and; (2) the unavailability of 

legislative or other legal alternatives to address climate change, given the 

constitutional nature of the duties at issue and the government’s history of 

violation of such duties.  For these reasons, CDP respectfully requests that 

this Court grant Defendants’ Motion for Discretionary Review. 

II. ASSIGNMENT OF ERROR 
!

CDP adopts the assignment of error set forth in Defendants’ 

Motion for Discretionary Review. 

III. STATEMENT OF THE CASE 
!

CDP adopts the Statement of the Case set forth in Defendants’ 

Motion for Discretionary Review.  

IV. ARGUMENT  
 

A. DEFENDANTS’ ACTIONS WERE NECESSARY TO 
ADDRESS ONGOING HARM TO CITIZENS’ 
RIGHTS AS PUBLIC TRUST BENEFICIARIES. 

 
“The public trust doctrine requires government to hold vital natural 

resources in trust for . . . public beneficiaries, both present and future 

generations.” Mary Christina Wood & Charles W. Woodward, IV, 

Atmospheric Trust Litigation and the Constitutional Right to a Healthy 

Climate System: Judicial Recognition at Last, 6(2) Wash. J. Envtl. L. & 

Pol. 633, 647-48 (2016).  The public trust doctrine is an inherent attribute 
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of state sovereignty—reflected in Washington’s Constitution,1 statutes,2 

and common law 3 —which operates to secure fundamental rights to 

essential public trust resources.4  The doctrine, which has always existed 

under Washington law,5 has traditionally been interpreted to protect the 

right of the public to use and access navigable waters.  More recently, the 

doctrine has been expanded to protect interests such as “navigation, 

commerce, fisheries, recreation, and environmental quality.”  Weden v. 

San Juan County, 135 Wn.2d 678, 698, 958 P.2d 273 (1998) (quoting 

Ralph W. Johnson et al., The Public Trust Doctrine and Coastal Zone 

Management in Washington State, 67 Wash. L. Rev. 521, 524 (1992)). 

The Doctrine applies to all commonly-shared, essential natural resources.   

Caminiti, 107 Wn.2d at 668-69 (recognizing that the Public Trust Doctrine 

dates to the Code of Justinian and English Common law); Rettkowski v. 

Dep’t of Ecology, 122 Wn.2d 219, 240, 858 P.2d 232 (1993) (Guy, J., 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 The Public Trust Doctrine is an expression of the inherent natural right retained by the 
People to sustain the public trust res for themselves and future generations. Wash. Const. 
art I, §§ 1 (“All political power is inherent in the people, and governments derive their 
just powers from the consent of the governed, and are established to protect and maintain 
individual rights”), 30 (the enumeration of certain rights does not deny others retained by 
the People); see Robinson Twp. v. Commonwealth, 83 A3d 901, 947 (Pa.! 2013) 
(explaining that such natural rights are inherent and indefeasible).!
2  See, e.g., RCW 70.94.011 (declaring that air is “an essential resource”); RCW 
90.03.010 (“[A]ll waters within the state belong to the public”). 
3 Caminiti v. Boyle, 107 Wn.2d 662, 732 P.2d 989 (1987).  
4 Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 455, 453 (1892); Caminiti, 107 Wn.2d at 
670 (citing Illinois Central and describing the “test” under the Public Trust Doctrine as 
an inquiry “as to: (1) whether the state . . . has given up its right of control over the jus 
publicum and (2) if so, whether by so doing the state (a) has promoted the interests of the 
public in the jus publicum, or (b) has not substantially impaired it.”). 
5 Caminiti, 107 Wn.2d at 670. 
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dissenting) (“The Institutes of Justinian, a compilation and restatement of 

the Roman law first published in 533 A.D., states: ‘[T]he following things 

are by natural law common to all – the air, running water, the sea and 

consequently the sea-shore.’”). !

 The elements of the necessity defense in Washington were 

summarized in State v. Gallegos: “(1) [The defendant] reasonably believed 

the commission of the crime was necessary to avoid or minimize a harm, 

(2) the harm sought to be avoided was greater than the harm resulting 

from the violation of the law, and (3) no legal alternative existed.” 73 

Wn.App. 644, 651, 871 P.2d 621 (1994).  

 The rights and duties imposed on Washington State by the public 

trust doctrine shed light on the harms implicated in cases of climate 

necessity.  Climate change is not simply a political dispute, but implicates 

constitutionally-reserved rights.  Article XVII, Section 1 of the 

Washington State Constitution provides: 

The state of Washington asserts its ownership to the beds 
and shores of all navigable waters in the state up to and 
including the line of ordinary high tide, in waters where 
the tide ebbs and flows, and up to and including the line of 
ordinary high tide within the banks of all navigable rivers 
and lakes . . . . 
 

Wash. Const. Art. XVII, § 1.  The Washington Supreme Court has 

interpreted this constitutional declaration of ownership as having “partially 
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encapsulated” the public trust doctrine.  Caminiti, 107 Wn.2d at 667-69; 

Rettkowski, 122 Wn.2d at 232; see also Foster, et al. v. Ecology, King 

County Superior Court No. 14-2-25295-1 SEA (Nov. 19, 2015) (Appendix 

A) at 8 (“[T]he State has a constitutional obligation to protect the public’s 

interest in natural resources held in trust for the common benefit of the 

people of the State.”). 

 Defendants testified that they acted to curtail a number of 

environmental and climate harms caused by crude oil transport. See, e.g., 

Transcript of Proceedings, Vol. 2, at 289-309, Wash. v. Brockway, No. 

5053A-14D (2016). The record contains ample evidence of those harms. 

See, e.g., id. at Vol. 3, 9-30 (Eric De Place testimony about the 

extraordinary increase in proposed volume of fossil fuel transport in 

Washington), 33-56 (Dr. Richard Gammon testimony about the mechanics 

and impacts of atmospheric carbon dioxide increases including, but not 

limited to loss of oyster and salmon fisheries, and sea level rise on the 

Washington coastline), 49-50 (“Q: “Would you say that our climate is in a 

state of crisis? . . . Dr. Gammon: “This is a little bit like nuclear war.  

Once we have done it there is no coming back. That is why we have to 

stop it now.”); Vol. 4, 4-29 (Dr. Frank James testimony about the public 

health impacts of transport of coal and oil by train).  In targeting activities 

injurious to the public, Defendants sought to prevent further harm to 
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constitutional rights and the trust res suffered by Defendants and by every 

other Washington citizen as trust beneficiaries.6  The harm targeted by 

Defendants’ actions is therefore a matter not of personal political opinion 

but one of constitutional rights and duties.  That harm encompasses, in 

addition to global and diffuse environmental harms resulting from climate 

change, concrete and immediate harms to personal rights, including 

impacts to Washington coastal resources.  Defendants reasonably believed 

that their actions would help avert those harms because civil disobedience 

has been shown to be an effective, and at times necessary, means of 

forcing policy change when traditional policy avenues are blocked.  See 

Transcript of Proceedings.  Defendants’ belief that their actions helped to 

avert harm is reasonable given the legal and political context of this case.7  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6 The contrast with abortion protest cases is instructive: courts almost always deny the 
necessity defense to abortion protesters because abortion is a constitutionally protected 
activity. See, e.g., City of Missoula v. Asbury, 265 Mont. 14, 18 (Mont. 1994) (finding 
that, in light of abortion’s legality, there was no “unlawful force” that defendants 
convicted of trespass, criminal contempt, and failure of disorderly persons to disperse 
could seek to prevent). Here, the opposite holds true.  Defendants, with a goal of 
protecting the constitutional and public trust rights of themselves and others, were 
targeting activity (crude oil permitting and transport) that is being allowed by the 
government notwithstanding the climate impacts.  
7 The reasonableness of a defendant’s belief does not hinge upon objective proof that her 
actions in fact averted the harm, or that they were the only factor in averting it. See State 
v. Greenwood, 237 P.3d 1018, 1025 (Ak. 2010) (“The implausibility of a defendant’s 
story, or any weakness in the evidence supporting that story, is not a relevant 
consideration.”); Commonwealth v. Berrigan, 325 472 A.2d 1099, 1115 (1984), rev’d, 
501 A.2d 226 (Pa. 1985) (holding that defendants’ “belief . . . that their action, in 
combination with the actions of others, might accelerate a political process ultimately 
leading to the abandonment of nuclear missiles” was not unreasonable as a matter of 
law). 
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B. DEFENDANTS HAD NO LEGAL ALTERNATIVE 
TO THEIR ACTIONS GIVEN THE SOVEREIGN 
NATURE OF PUBLIC TRUST DUTIES AND 
CONSISTENT VIOLATION OF THOSE DUTIES BY 
THE STATE. 

 
 The public trust framework likewise sheds light on application of 

the third element of the necessity defense—i.e., availability of legal 

alternatives.  The trial court found that the Defendants failed to show that 

there was no reasonable legal alternative available to committing the 

crime.  Def. Mtn. for Disc. Rev. at 14-15.  However, at least two 

considerations weigh against a finding that legal alternatives were 

available in this case.8  First, public trust duties are aspects of sovereignty: 

while carried out via legislative mandates to state administrative agencies, 

they are not subject to modification or nullification by the legislative or 

executive branches.  Caminiti at 669 (quoting Illinois Cent. R.R. v., 146 

U.S. at 453-60 (“The state can no more abdicate its trust over property in 

which the whole people are interested . . . than it can abdicate its police 

powers in the administration of government . . . .”); United States v. 1.58 

Acres of Land, 523 F. Supp. 120, 124 (D. Mass. 1981) (“The trust is of 

such a nature that it can be held only by the sovereign, and can only be 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 Both arguments undermine the distinction between so-called direct and indirect civil 
disobedience proposed in United States v. Schoon. See 971 F.2d 193, 198 (9th Cir. 1991). 
Contrary to Schoon, the existence of a possible legislative remedy in cases of indirect 
civil disobedience is not conclusive as to whether a legal alternative exists for the 
purposes of the necessity defense, at least when public trust rights are at issue. 
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destroyed by the destruction of the sovereign.”).   

 Second, given the Legislature’s pattern of actions and omissions 

that have contributed to climate change, it would be absurd to deny 

Defendants’ necessity defense on the basis that they did not petition the 

Legislature for relief.  Indeed, the Washington Department of Ecology has 

recently testified in a court of law that it would be “futile” to make a 

recommendation to the Legislature to update existing greenhouse gas 

emission limits based on current science, even though it was statutorily 

obligated to do so.  See Foster, et al. v. Ecology, King County Superior 

Court No. 14-2-25295-1 SEA (Dep’t of Ecology Resp. to Pet.’s Mtn. for 

Relief Under CR 60(b)) (filed April 19, 2016) (Appendix B) at 6 

(“Ecology believes any attempt to persuade the 2016 Legislature to change 

the [greenhouse gas] emission limits in RCW 70.235 would have been 

futile.”).   

 Defendants presented ample testimony that executive and 

legislative action on climate change is not a realistic legal alternative.  It is 

still less realistic where prolonged and repeated efforts by the Defendants 

themselves have failed to bring about legislative compliance with public 

trust obligations.  See Transcript of Proceedings, Vol, 3, at 62-93, Wash. v. 

Brockway, No. 5053A-14D (2016). The effectiveness of civil 

disobedience in such circumstances is well established. See generally 



! 12 

Erica Chenoweth & Maria J. Stephan, Why Civil Resistance Works: The 

Strategic Logic of Nonviolent Conflict, 33(1) International Security 7 

(2008). 

 Defendants acted to curtail and draw attention to serious, ongoing 

harm to their constitutionally protected rights under the public trust 

doctrine, a harm to which the political process has become chronically 

unresponsive.  See, e.g., Foster, et al. v. Ecology, No. 14-2-25295-1 SEA 

(King Cnty. Sup. Ct. Nov. 19, 2015) (Appendix A) at 5 (“Plaintiffs assert, 

the Department does not dispute, and this court finds, that current 

scientific evidence establishes that rapidly increasing global warming 

causes an unprecedented risk to earth, including land, sea, the atmosphere 

and all living plants and creatures . . . . In fact, as Petitioners assert and 

this court finds, their very survival depends upon the will of their elders to 

act now, decisively and unequivocally, to stem the tide of global warming 

by accelerating the reduction of emissions of GHG’s before doing so 

becomes first too costly and then too late.”); id. at 5 (“The scientific 

evidence is clear that the current rates of reduction mandated by 

Washington law cannot achieve the GHG reductions necessary to protect 

our environment and to ensure the survival of an environment in which 

Petitioners can grow to adulthood safely.”).  The remote possibility of 

“futile” legislative action cannot in this case be cited to show the existence 
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of legal alternatives, a legislative determination of values regarding 

climate policy, or the non-existence of a legally cognizable harm. 

V. CONCLUSION 
 
 To vindicate their rights, and the rights of present and future 

generations, as public trust beneficiaries, citizens with limited financial 

resources have few options (legislative or otherwise). Defendants’ 

invocation of the necessity defense in this case is supported not just by the 

severity of the harms Defendants sought to avert but by the concrete and 

immediate constitutional legal injuries suffered by Defendants and the 

citizens of Washington, as public trust beneficiaries, and by the futility of 

appealing to the State for redress.  Amicus CDP respectfully requests that 

this Court grant Defendants’ Motion for Discretionary Review to decide 

these important questions of law. 

Respectfully submitted this 14th day of February, 2017, 

 

___s/ Andrea K. Rodgers_____ __s/_Rachael Paschal Osborn_ 
Andrea Rodgers   Rachael Paschal Osborn 
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Attorney    Attorney 
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Seattle, WA 98117   Spokane, WA 99209 
T: (206) 696-2851   T: (509) 954-5641 
andrea@ourchildrenstrust.org  rdpaschal@earthlink.net 
Attorney for Amicus CDP  Attorney for Amicus CDP  
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minor child by and through her 

16 guardians YAN ZHANG & 
WENFENG XU, 

17 
Petitioners, 

18 
V. 

19 
WASHINGTON DEPARTMENT OF 

20 ECOLOGY, 

21 Respondent. 

22 

23 I. INTRODUCTION 

24 On November 19, 2015, this Court issued its decision dismissing Petitioners' complaint 

25 in this matter because the Washington State Department of Ecology (Ecology) was acting on 

26 Governor Inslee's July 28, 2015 directive to adopt a rule to reduce carbon dioxide emissions in 
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I Washington. Petitioners now ask the Court to vacate that ruling based on two very different 

2 claims against Ecology. The first claim is that Ecology, without justification, allegedly 

3 abandoned the process to adopt a rule limiting carbon dioxide emissions in Washington. This 

4 claim is not true. Ecology continues to be diligently developing a rule to limit carbon dioxide 

5 emissions in Washington and is on track to adopt a rule by the end of 2016. Petitioners' 

6 second claim is that Ecology did not make a recommendation to the Legislature to change the 

7 greenhouse gas limits in RCW 70.235.020. This second claim, even though true, provides no 

8 basis for relief, because whether or not Ecology made such a recommendation was not material 

9 to the Court's November decision. Petitioners' Rule 60(b) motion is without merit and should 

10 be denied. 

11 II. ARGUMENT 

12 A. Standard of Review and Burden of Proof 

13 As a general rule, a motion under Civil Rule (CR) 60 is a motion to vacate, not a 

14 motion to modify the substance of the judgment because circumstances have changed. 15 

15 Karl B. Teglund, Washington Practice: Civil Procedure § 39:13 (2d ed. 2015). The remedy 

16 under CR 60 is limited to vacating the judgment or order in question. Id. In a proceeding 

17 under CR 60, the court cannot grant affirmative relief. Geonerco, Inc, v. Grand Ridge 

18 Properties IV, LLC, 159 Wn. App. 536, 248 P.3d 1047 (2011). 

19 In this case, Petitioners bring their claims under CR 60(b)(4), which provides post- 

20 judgment relief for fraud or misrepresentation, and CR 60(b)(11), which provides post- 

21 judgment relief for "[a]ny other reason justifying relief from the operation of the judgment." 

22 CR 60(b)(11). "The party attacking a judgment under CR 60(b)(4) must establish the fraud, 

23 misrepresentation, or other misconduct by clear and convincing evidence." Lindgren v. 

24 Lindgren, 58 Wn. App. 588, 596, 794 P. 2d 526 (1990); see also Peoples State Bank v. Hickey, 

25 55 Wn. App. 367, 371, 777 P. 2d 1056 (1989). "Relief under Civil Rule 60(b)(11) is confined 

26 to situations involving extraordinary circumstances not covered by any other section of the 
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rule. " Summers v. Dep't of Revenue, 104 Wn. App. 87, 93, 14 P.3d 902 (2001), citing In Re 

Marriage of Thurston, 92 Wn. App. 494, 499, 963 P.2d 947 (1998), review denied, 137 Wn.2d 

1023, 980 P.2d 1282 (1999). 

"In order to prove fraud, the plaintiff must establish each of the following elements by 

clear, cogent, and convincing evidence: (1) A representation of an existing fact; (2) its 

II materiality; (3) its falsity; (4) the speaker's knowledge of its falsity or ignorance of its truth; (5) 

his intent that it should be acted on by the person to whom it is made; (6) ignorance of its 

falsity on the part of the person to whom it is made; (7) the latter's reliance on the truth of the 

representation; (8) his right to rely upon it; (9) his consequent damage." Kirkham v. Smith, 106 

Wn. App. 177, 183, 23 P.3d 10 (2001). Misrepresentation is defined as "The act of making a 

false or misleading statement about something, usually with the intent to deceive." Black's 

Law Dictionary 813 (Abridged 7th ed. 2000), entry for "misrepresentation." 

B. Ecology's August 7, 2015 Statement Concerning Rulemaking and the Rulemaking 
Timeline Remain Accurate 

In responding to the June 23, 2015 order from this Court, Ecology made the statement 

quoted by Petitioners, that the agency was "committed to initiating the formal Administrative 

Procedure Act rulemaking process in 2015, and adopting a final rule by the end of 2016." 

Ecology Response to June 23, 2015 Court Order (August 7, 2015) at 9; Petitioners' Rule 60(b) 

Motion for Relief from Judgment (Petitioners' Motion) at 6. Petitioners claim that Ecology 

has failed to follow through on this commitment. Petitioners' Motion at 2. 

Despite Petitioners' claim to the contrary (Petitioners' Motion at 8), Ecology's 

statement to the Court remains accurate. Ecology initiated formal rulemaking in 2015. Second 

Declaration of Sarah Louise Rees (Second Rees Decl.) ¶ 5, Ex. A. Ecology filed a proposed 

rule with all required related documents on January 5, 2016. Second Rees Decl. ¶ 6, Ex. B. 

On February 26, 2016, Ecology withdrew that proposed rule. Second Rees Decl. ¶ 8. 

Petitioners seem to believe Ecology's withdrawal of the proposed rule means Ecology has 
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RESPONSE TO PETITIONERS' MOTION 
FOR RELIEF UNDER CR60(13) 

3 ATTORNEY GENERAL OF WASHINGTON 
Ecology Division 

PO Box 40117 
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1 abandoned the rulemaking process. See, e.g., Petitioners' Motion at 2, 6, 11. Petitioners are 

2 mistaken. Ecology withdrew the proposed rule because comments from stakeholders made it 

3 clear that the rule needed substantial modifications. Second Rees Decl. T 9. 

4 Under the Administrative Procedure Act (APA), if an agency makes substantial 

5 changes to a proposed rule, the agency must re-propose the rule and reopen the proceedings for 

6 public comment. RCW 34.05.340(1). Once Ecology realized the rule would need substantial 

7 changes, Ecology therefore withdrew the rule. Ecology withdrew the rule when it did rather 

8 than waiting for the end of the public comment period (as allowed by the APA) for several 

9 reasons. First, Ecology wanted to give the public notice as soon as possible that the agency 

10 would be making substantial changes to rule language the public was at that time reviewing. 

11 Second Rees Decl. ¶ 9. Second, the agency wanted to avoid holding public hearings on rule 

12 language the agency knew would be substantially changing. Id. Finally, Ecology knew 

13 withdrawing the rule earlier rather than later would be more efficient, and result in earlier 

14 adoption of the rule. Id. 

15 Since withdrawing the proposed rule, Ecology has continued to work vigorously on the 

16 rule and remains on track to adopt the rule by the end of 2016. Second Rees Decl. IT 8, 10. 

17 As part of its ongoing rulemaking effort, Ecology has scheduled a webinar for April 27, 2016, 

18 to explain to stakeholders some of the changes the agency is considering making to the rule. 

19 Second Rees Decl. ¶ 10, Ex C. Petitioners, as always, are free to participate in the webinar, 

20 and provide their comments concerning the rule to Ecology. 

21 Under these circumstances, there is no basis to claim that Ecology's actions are in any 

22 way inconsistent with the statement made to the Court. Nor is there any basis for a claim that 

23 Ecology's statement constitutes fraud or misrepresentation. Finally these circumstances 

24 provide no basis for post judgment relief under CR 60(b)(11), as Ecology is doing exactly 

25 what it told the Court it would do. 

26 
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C. Ecology's Statement Concerning a Recommendation to the Legislature Does Not 
Provide Grounds for Relief Under CR 60(b) 

Petitioners next point to Ecology's statement that "Ecology ... will be ready to decide 

what changes to Washington's limits [in RCW 70.235] are appropriate and recommend these 

changes to the Legislature in 2016, shortly after the negotiations by the UNFCCC members are 

concluded and the commitments by the various nations, including the United States, are 

finalized." Petitioners Motion at 8, quoting a statement from the Declaration of Hedia 

Adelsman T 12. Petitioners correctly point out that Ecology did not make a recommendation to 

the 2016 Legislature to change the limits in RCW 70.235. Petitioners' Motion at 8, 10. 

Petitioners attempt to elevate this fact into grounds for relief under CR 60(b).1  Petitioners' 

Motion at 8, 10. Petitioners' attempt is without merit. 

Nothing in the Court's November 19, 2015 order in this case can be construed as 

requiring Ecology to make a recommendation to the Legislature. Nor does anything in the 

Court's November 19, 2015 order indicate that its decision was based on Ms. Adelsman's 

statement regarding a recommendation to the Legislature in 2016. To the contrary, the Court's 

order makes it clear that the Court's decision was based on Ecology's commitment to adopt a 

rule limiting carbon dioxide emissions in Washington. Order Affirming the Department of 

Ecology's Denial of Petition for Rule Making (Court's Order) at 4, 7, 9, 10. As discussed 

above, Ecology is actively engaged in adopting such a rule. 

The need for an agency rule to limit greenhouse gas emissions was triggered by the fact 

that the 2015 Legislature did not enact cap and trade legislation to address greenhouse gas 

emissions. Declaration of Stuart Clark (Clark Decl.) Ex. B; Second Rees Decl. ¶ 11. Since 

then, Ecology's top priority has been adopting a rule within existing state authority to get 

' Petitioners characterize Ecology's statement as a promise to make a recommendation to the Legislature 
in 2016. It goes without saying that at this time, it is only April 2016, and more than half of 2016 is still to run. 
Therefore, it is possible that, if circumstances warrant, Ecology could make a recommendation to the Legislature 
in 2016. 
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1 emissions reductions now. Second Rees Decl. ¶ 11. By contrast, the law does not require the 

2 state to perform a futile act (see, e.g., State v. Smith, 148 Wn.2d 122, 132, 59 P.3d 74 (2002); 

3 Music v. United Ins. Co. of Am., 59 Wn.2d 765, 768-69, 370 P.2d 603 (1962)), and Ecology 

4 believes any attempt to persuade the 2016 Legislature to change the limits in RCW 70.235 

5 would have been futile (Second Rees Decl. ¶ 11). Consequently, Ecology did not make a 

6 recommendation to the 2016 Legislature to change the limits in RCW 70.235. Second Rees 

7 Decl. ¶ 11. 

8 Under these circumstances, Ecology's decision not to make a recommendation to the 

9 Legislature regarding the limits in RCW 70.235 does not provide grounds for relief under 

10 CR 60(b). 

11 
D. Petitioners Are Not Entitled to Relief Under CR 60(b)(4) for Fraud or 

12 Misrepresentation 

13 Petitioners claim that they are entitled to relief under CR 60(b)(4) for fraud or 

14 misrepresentation. Petitioners' Motion at 10. There is no evidence that either of the two 

15 Ecology statements cited by Petitioners meets any of the elements required for fraud or 

16 misrepresentation. There is no evidence that either of Ecology's statements was false or that in 

17 making these statements, Ecology intended to make false statements.2  

18 Petitioners claim that the fact that a fraudulent act occurs after judgment does not bar 

19 relief. Petitioners' Motion at 7, citing Suburban Janitorial Services v. Clarke, American, 72 

20 Wn. App. 302, 863 P.2d 1377 (1993). However, Petitioners point to no fraudulent act that 

21 

22 2  Petitioners claim that there need be no evidence that Ecology intended to make a false statement 
23 because innocent misrepresentation can also provide a basis for relief under CR 60(b)(4). Petitioners' Motion at 

9, citing Peoples State Bank, 55 Wn. App. at 371. Petitioners misunderstand the meaning of innocent 

24 
misrepresentation. Innocent misrepresentation is defined as "A false statement not known to be false; a 
misrepresentation that, though false, was not made fraudulently." Black's Law Dictionary 813 (Abridged 7th ed. 

25 
2000), entry for "innocent misrepresentation." Ms. Adelsman's statement does not meet the defmition of 
innocent misrepresentation because her statement was a true statement at the time it was made. It was therefore 

26 
not a false statement not known to be false. 
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occurred after the Court's decision in this case.3  That is, Petitioners point to no false 

statement, misrepresentation of the truth, or concealment of a material fact by Ecology after the 

Court's decision in this case. Therefore, there is no fraud and no misrepresentation, and thus 

no relief available to Petitioners under CR 60(b)(4). 

E. Petitioners Are Not Entitled to Relief Under CR 60(b)(11) 

Petitioners next claim that, even if relief is not available to them under CR 60(b)(4), 

their claim warrants relief under CR 60(b)(11). Petitioners' Motion at 10-11. "Relief under 

Civil Rule 60(b)(11) is confined to situations involving extraordinary circumstances not 

covered by any other section of the rule. " Summers, 104 Wn. App. at 93, citing In Re 

Marriage of Thurston, 92 Wn. App. at 499, review denied, 137 Wn.2d 1023. 

Courts have provided relief under CR 60(b)(11) when a material condition in an earlier 

decision has not been met. In Re Marriage of Thurston, 92 Wn. App. at 503 (finding that the 

award of property to former spouse was a material condition of the dissolution settlement and 

that the nonoccurrence of that condition constituted extraordinary circumstances warranting 

relief under CR 60(b)(11)). Here, however, the criteria for relief under this rule are not met, 

because there is no material condition in the court's earlier order that has not been met. 

The Court was very clear that its November decision was based on Ecology's 

commitment to adopt a rule setting carbon dioxide emission limits in Washington. See, e.g., 

Court's Order at 4 ("Governor Inslee's directive requires Ecology to initiate a rulemaking to 

set a regulatory cap on carbon dioxide emissions and to develop reductions in carbon dioxide 

emissions using its existing authority. This rulemaking effort [ongoing rulemaking] has begun 

and indications are that a rule will be enacted no later than the end of 2016."); 7 ("But, Ecology 

is not failing to fulfill this obligation given that it is engaging in rulemaking under the directive 

3  A fraudulent act is the representation of an existing fact as false. Kirkhain, 106 Wn. App. at 183. See 
also Black's Law Dictionary 529 (Abridged 7th ed. 2000) entry for `fraud': fraud is "a knowing 
misrepresentation of the truth or concealment of a material fact to induce another to act to his or her detriment." 
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to establish standards for greenhouse gas emissions."); 9 ("Now that Ecology has commenced 

rulemaking to establish greenhouse emission standards taking into account science and [sic] 

well as economic, social and political considerations, it cannot be found to be acting arbitrarily 

or capriciously."); 10 ("For the foregoing reasons, the petition for review is DENIED due to 

the Department of Ecology having commenced the aforementioned rulemaking process as 

directed by the Governor."). 

All the Court's statements reference Ecology's action to adopt a rule limiting 

greenhouse gas emissions. Ecology continues to move forward on the rulemaking and is on 

track to adopt a rule by the end of 2016. Therefore there is no basis for relief under 

CR 60(b)(11).4  

Petitioners make the serious allegation that Ecology has abandoned the rulemaking that 

formed the basis for the Court's decision in this case to uphold Ecology's denial of Petitioners' 

petition for rulemaking. As discussed in Section II.B. above, that allegation is false. Ecology 

continues to vigorously engage in the rulemaking process, and is on track to adopt a rule by the 

end of 2016 as promised. Therefore, Ecology's actions concerning the rulemaking provide no 

basis for post judgment relief under CR 60(b). 

Petitioners also allege that Ecology's failure to make a recommendation to the 

Legislature to change the greenhouse gas emission limits in RCW 70.235 provides a basis for 

relief under CR 60(b). As discussed in Section II.C. above, the Court's November 19, 2015 

order in this case did not require Ecology to make such a recommendation to the Legislature. 

Nor is there any evidence in that order that Ecology's commitment to make such a 

4  Finally, it is not clear that, even if Petitioners' claims had any merit, the Court could provide the relief they 
request (a court-ordered timeline for Ecology to adopt the rule). As a general rule, a motion under CR 60 is a 
motion to vacate, not a motion to modify the substance of the judgment because circumstances have changed. 
15 Karl B. Tegland, Washington Practice: Civil Procedure § 39:13 (2d ed. 2015). The remedy under CR 60 is 
limited to vacating the judgment or order in question. Id. In a proceeding under CR 60, the court cannot grant 
affirmative relief. Geonerco, Inc., 159 Wn. App. 536. 
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1 recommendation was a material condition in the Court's decision in this case. Therefore, the 

2 fact that Ecology did not make such a recommendation does not provide grounds for relief 

3 under CR 60(b). 

4 III. CONCLUSION 

5 As outlined above, because Ecology is diligently engaged in adopting a rule to reduce 

6 carbon dioxide emissions in Washington, there is no basis for providing relief to Petitioners 

7 under CR 60(b). Ecology therefore asks this Court to deny Petitioners' Motion for Relief 

8 under CR 60(b) and decline to vacate the Court's previous judgment in this case. 

9 DATED this T day of April 2016. 

10 
ROBERT W. FERGUSON 

11 Attorney General 

12 44t -  G 
13 KATHARINE G. SHIREY, WSBA #35736 

Assistant Attorney General 
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